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BEFORE THE ILLINOIS POLLUTION CONTROL BOARDRECE~V~D

LOWE TRANSFER,INC. and ) CLERK’S OFFICE
MARSHALL LOWE, )

Co-Petitioners, ) No. PCB 03-221 ~UG 62003
) STATE OF ILLINOIS

vs. ) (Pollution ControlFacR~!JutjonControl Board
) SitingAppeal)

COUNTYBOARD OFMcHENRY )
COUNTY, ILLINOIS )

Respondent )

CO-PETITIONERS’ MOTION TO STRIKE VILLAGE OF
CARY’S RESPONSETO PETITIONERS’ MOTION IN LIMINE

AND MOTION FOR SANCTIONS AGAINST TFIE ViLLAGE OF CARY

Co-Petitioners,Lowe Transfer, Ii~c.and Marshall Lowe (“Lowe”), by and through its

attorneys,Zukowski RogersFlood & McArclle, respectfullyrequestthePollution ControlBoard

strike theVillage of Cary’s (the “Village”) Responseto Petitioners’Motion in Lii inn and issue

sanctionsagainsttheVillage for failure to complywith Boardordersissuedin this siting appeal.

In supportof this Motion, Lowe statesas follows:

1. OnJune19, 2003,theVillage filed a Motion to Intervenein this siting appeal.

2. On July 10, 2003, the Pollution Control Board by a unanimousvote deniedthe

Village’s Motion to Intervene. TheBoard order is attachedhereto and incorporatedhereinas

Exhibit A.

3. By its ordertheBoarddid not granttheVillage “party” statusin this siting appeal.

BoardOrder,p. 2.

4, Instead,theBoardfoundthattheVillage wouldbeafforded“participant”statusunder

Sections101.628 and 107.404of theBoard’sproceduralrules. BoardOrderatp. 2.

5. On July 28,2003,Lowe flied a Motion in Limine.
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6. OnJuly28, 2003,theVillage filed anAppealof1-learingOfficer Determinationand

RequestforBoardDirectioninwhichtheVillage, solelyaparticipantin thissitingappeal,requested

that theBoardoverturntheHearingOfficer’s denialoftheVillage’s right to participatein or audit

any statusconferencecalls in this matter. A copy of the Village’s Appealof Hearing Officer

DeterminationandRequestfo~BoardDirectionis attachedheretoandincorporatedhereinasExhibit

B.

7. In its July 28, 2003 Appeal, theVillage is requesting“party” statusin relationto

participationin statusconferencecalls. This requestandits appealweremadeaftertheBoard had

ruledandissuedits OrderdenyingtheVillage “party’ status.

8. On.August4, 2003, in direct violation of theBoard’sorder of July 10, 2003, the

Village filed a Responseto Petitioner’sMotion in Lirnine. A copyof theVillage’s Responseto

Petitioners’Motion in Limine is~attachedheretoandincorporatedhereinasExhibit C.

9 Section101.500(d)oftheBoard’sproceduralrulesveryclearlystatesthatonlyparties

mayfile aresponseto amotion.

“Within 14 daysafterserviceofa motion, apartymayfile aresponseto themotion.
[Emphasisadded.]

10. Ms. PercyAngelo, one of the attorneysrepresentingthe Village, has extensive

experiehcebeforethePollution ControlBoardgoingbackto at least1990. A copyofa namesearch

ofthePCBwebsiteis attachedheretoandincorporatedhereinas Exhibit D.

11. Infact, inPCB 95-119,125inherclient’sObjectiontoMotion forLeaveto File Copy

ofAmicusBriefandResponse,Ms. Angeloquitesuccinctlydescribedtherole ofaparticipantposing

asanamicuscuriae(astheVillagehasdeclareditself in thissiting appeal).In oppositionto a party’s

amicusbrief,Ms. ~igelo wrote:
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“A personposingasan amicuscuriaehasno directinterestin thematterathandand
should not be permittedto delaythe resolutiOnof the parties’ dispute.” West
SuburbanRecyclingandEnergyCenter,L.P.’s Objectionsto Motion for Leaveto
File Copy of Amicus Brief andResponseatp. 3.

12. It is clear from her own pleadingsthat Ms. Angelo is awareof the rules and

proceduresofT thePollution ControlBoarddistinguishingbetween“parties” and “participants”.

13. ThisBoardhasalreadydeterminedthattheVillageis notapartyto this sitingappeal.

14. As such,theVillage’sResponseto Petitioners’Motion in Limine shouldhestricken..

15. Theserepeatedandflagrantrefusalsby theVillage to complywith theBoard’sOrder

cannot be ignored.

16. Lowehasbeenforcedto spendconsiderabletime andexpensein defendingagainst

theseactionsby theVillage.

WHEREFORE,Co-Petitioners,Lowe Transfer,Inc.. andMarshall Lowe, requestthat the

Village of Cary’sResponseto Petitioners’Motion in Limine be strickenand that theBoard issue

sanctionsagainsttheVillage of Caryfor failure to complywith theBoard’sOrderofJuly 10, 2003.

Respectfullysubmitted,
LOWE TRANSFER,iNC. and
MARSHALL LOWE
By: zukowski,Rogers,Flood & McArdle

By: ________ ____

David W.McArdle

DavidW.McArdle
AttorneyNo: 06182127
ZUKOWSKI, ROGERS,FLOOD & MCARDLE
Attorneyfor Lowe Transfer,Inc, andMarshallLowe
50 Virginia Street
CrystalLake,Illinois 60014
815/459-2050;815/459-9057(fax) .
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ILLINOIS POLLUTIONCONTROLBOARD
July 10,2003

LOWE TRANSFER,INC. andMARSHALL )
LOWE, . . )

Petitioners, )
)

V. ) PCB 03-221
) (Pollution Control Facility

COUNTYBOARD OF MCHENRY ) SitingAppeal)
COUNTY, ILLINOIS, )

)
Respondent. )

ORDEROF THE BOARD (by G.T. Girard):

On June 5, 2003,Lowe Transfer,Inc. and Marshall Lowe (petitioners) timely flied a
petition asking the Board to review the May 6, 2003 decision of County Board of MeHenry
County, Illinois (McI-Ienry County). See415 ILCS 5/40.1(a) (2002); 35111. Adm. Code 107.204.
McHenry Countydeniedthe petitioner’srequestfor applicationto site a pollution controlfacility’
locatedon U.S. Route 14 in McI-Ienry County. On June19, 2003,Village of Gary(Cary) filed a
motion to intervenein the siting appeal(Mot.). On July 7, 2003, petitioners filed a response to
the motion(Resp.). For the reasonsdiscussedbelowtheBoard deniesthe motion to intervene
but will allow Garyto file an ainicuscuriae brief.

Garyarguesthat pursuantto theBoard’s rulesat 35 Ill. Adrn. Code10 1.402,theBoard
may allow interventionin an adjudicatory proceeding before the Board and a siting appeal is an
adjudicatoryproceeding.Mot. at 3-4. Caryputs forth five reasonswhy interventionshouldbe
allowed. First, Garyassertsthat the site of theproposedwastetransferstationat issueis located
soas to havea significantimpacton Gary. Mot. at 1. Second,Garyparticipatedextensivelyin
theproceedingbelow. Met. at2. Third, Gary assertsthat a decisionby the Boardoverturning
McHenry County’sdecisionwouldinfringeon Gary’srights underSection22.14of the
EnvironmentalProtectionAct (Act) (415 ILCS 5/22.14(2002)). Fourth,Gary arguesthat
participationby Gary is necessaryto insurethatMcI-lenry County’sdecisionis “vigorously
defended”on appeal. Mot. at7, And last, Garymaintainsthatparticipationby Gary is necessary
to preserveGary’sright to appealairy grantof the siting application. Id.

In responseto themotion to intervene,petitionersciteto Act, the Board’sprocedural
rules, andcaselaw. First, petitionerscite Section40.1 of the Act arguingthat Section40.1 of the
Act allows only asiting applicantto appealthe denialof siting approval. Resp.at 2, citing 415
ILCS5/40.l (2002). Section40.1 of the Act thenallowsotherpersonsto appealthe decisionto
grantsiting approval,accordingto petitioners. Id. Second,thepetitionerscite to 35 III. Adm.
Code107.202of the Board’sproceduralrules. Petitionersmaintainthat the Board’sprocedural
rulesmirror the Act andallow only for an applicantto appealadecisiondenyingsiting approval
andfor othersto appealonly agrantof siting. Id. Third, petitionerscite extensivecaselaw in

EXHIBIT A
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whichthe Boardandcourtshaveconsistentlydeniedinterventionstatusto thirdpartiesin
appealsof siting approvaldenials. Resp.at2-3, citing McI-Ienry CountyLandfill, Inc. v. 1EPA,
154Ill. App. 3d 89, 506 N.E.2d372 (2ndDist. 1987);~
IPGB, 160 Ill. App. 3d 434 513 N.E.2d592(2ndDist. 1987);Laidlaw WasteSystemsv.
McHen,ryCountyBoard,PCB 88-27 (Mar. 10, 1987);f~IJyof Rockford v. Winnebagp_Q9JdJ1J’
Board,PCB 87-92(Nov. 19, 1987);GleanQuality Resources,Inc. v. MarionGounty~floard,
PCB90-216(Feb..28, 1991).

As petitioners pointout, it is well established thatthird-partyobjectorsareprecluded
from interventionin an appealfrom a denialof siting approval. See~
County Boardof KaneCounty,PCB 03-104,slip op. at 3 (Feb.20, 2003);kan~an~Lak~s~
at al. v. Villa_ge of Romeoville, PGB94-195,slip op. at 4 (Sept. 1, 1994); citing Waste
Managementof Illinois, Inc. v. PCB, 160 Ill. App. 3d 434, 513 N.E.2d592 (2nd Dist. 1,987);
McI-Iem7 CountyLandfill, Inc. v. IEP’A, 154 Ill. App. 3d 89, 506 N.E.2d372 (2nd Dist. 1987).
A third partymayinterveneonly whenthe thirdpartyis a state’sattorneyor the A.ttoriiey
General’sOffice interveningto representthepublic interest, See,e.g., LandandLakes,slip op.
at 3.

Garyis athird-party objectorwithout thespecialinterventionrights of a state’sattorney

or theAttorney General’sOffice representingthe public interest. Accordingly, thepetition to
interveneis denied. Garymay,however,contributeoral or written statementsat hearingin this
matterin accordancewith Sections 101.628 and 107.404of the Board’s procedural rules, but
mayriot examineor cross-examinewitnesses.35 Ill. Adm. Code 101.628(a),(b); 35 Ill. Adm.
Code 107.404. Garymayalsoparticipatethroughpublic commentsor ainicus curiae briefs
pursuantto Section101.110(c),andin accordancewith Section101.628(c). 35 Iii. Adm. Code
101.110(c);35111. Adnr. Code 101.628(c).

IT IS SO ORDERED.

I, DorothyM. Gunn, Clerk of the Illinois Pollution ControlBoard, certify that the Board
adoptedthe aboveorder’ on,.bya voteof 7-0.

~ ~

‘,i

DorothyM. Gunn,Clerk
Illinois PollutionControlBoard



BEf’ORE THE ILLINOIS POLLUTION CONTROL BOARD

LOWE TRANSFER,INC. and )
MARSHALL LOWE, )

)
Go-Petitioners, )

) ‘ PGB 03-221
) (Pollution ControlBoard
) Siting Appeal)

COUNTY BOARD OF MGI-IENRY )
COUNTY, ILLINOIS, . ).

)
Respondent. )

VILLAGE OF (ARY’S APPEAL OF HEARING OFFICER
DETERMINATIONSAND REQUEST FOR BOARD DIRECTION

The Village of Gary(“Village”) on behalfof theVillage andits residents~by andthrough

its attorneys,herebyappealsthe determinationsof theHearingOfficer in this matterlimiting the

ability of theVillage and its citizensto participatein andbe informedregardingthe statusof this

action,requeststhatthe Boardclarify, ‘arid review,if necessary,theHearingOfficer’s order

permittingwithdrawalof the record,andrequeststhat theBoardprovidedirectionregarding

future opportunitiesfor citizen participation. In furtheranceof its motion,theVillage statesas

follows:

FACTUAL BACKGROUND

1. In orderto allow theVillage andits c’itizens to remainfully informed of the status

of this mattersoas to facilitate their effectiveparticipationtherein,on July 1, 2003,andthen

againon July 7, as furtherdescribedin theattachedaffidavits of PatriciaSharkeyandPercy

Angelo, theVillage of Garyrequestedthat theHearingOfficer allow theVillage to participatein,

or at leastlisten to, statusconferencesIn this matter,which havebeenconductedby telephone

and~e not othci~’isepublicly accessible.Attorneysfor theVillage offered to cometo the Board

officesto listento statusconferencesif that would facilitatematters.

EXHIBIT B
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2. The HearingOfficer deniedthe Village’s request,allowing neitherparticipationin

norauditingof statusconferences.Heexplainedthatattorney-clientprivilegedmaterial or other

privatemattersmight be discussedat suchconferences,eventhoughtheattorneyfor theVillage

protestedthat mattersdiscussedshouldbepublicly available,andthat it wasn’tclearhowthere

couldbeanya_ttorney-clientprivilegein discussionsbetweenopposingpartiesbeforetheHearing

Officer for theBoard. TheI-IearingOfficer furtherstatedthat theVillage couldappealthe

HearingOfficer’s ruling to theBoard.

3. TheI-IearingOfficer alsoinformedtheVillagethat it wasnot allowedto receive

copiesofHearingOfficer orders,but couldpurchasecopiesthereoffrau theClerk’s Office if the

Village so desired.TheI-IearingOfficer ordersarealsonot availableon theBoard’s website.

4 To date,two statusconferendeshavebeenheldin this matter:oneon July 7, 2003

andoneon July 14, 2003. TheVillage wasnotpermittedto participatein eitherstatus

conference.

5. On July 15, 2003,the1-learingOfficer issuedaNoticeschedulingapublic hearing

in this matter. Despitenumerouspublic commentsexpressinginterestin theproceedingand

requestingthat theproceedingsbeheld afterbusinesshoursso asto allow participationby those

who mustwork during theday, thenoticedid notaddressopportunities‘for public conirirint or

establishaneveningpublic commentperiod.

6. At the July 14, 2003 statusconference,theVillage understandsthat Petitioner

madean oralmotion “withdrawing” apendingmotion requestingthatit be allowedto

“withdraw” theexhibitsandrecordswhich constitutetherecordof the Mci-Jerry CountyBoard’s

decisionfor its personaluse. While avnitten orderwas eventuallyissuedindicating that“the

motion” was granted,it was unclearwhichmotion was in fact granted,andwhetherPetitioner
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waspermittedto removetherecord, BecausetheVillage wasnotpermittedto audit thestatus

conference,it hasno backgroundfrom which to understandthis unclearorder.

ARGUMENT

7. TheHearingOfficer’s rulings havedeniedtheVillage ofGarytheright to

participatein or auditthestatusconferences,havecompromisedtheVillage’s ‘and its citizens’

ability to remaininformedregardingthestatusoftheproceeding,.andhaveinappropriately

limited public informationregardingandopportunitiesfor participationin this proceeding.For

thereasonssetforth below, theVillage herebyappealsthe’ HearingOfficer’s rulings,and

requeststhattheBoarddirect theHearingOfficer to allow the Village to participatein or audit

thestatusconferencesin thismatter. Further,given thedemonstratedextensivepublic interdstin

this proceeding,theVillage requeststhattheBoarddirect theHearingOfficer’ to schedulean

eveningpublic commentperiodsoasto provideappropriateopportunitiesfor public

participationin theBoardhearing.

8. HearingNotice. It is apparentthat schedulingissuesregardingtheproposed

hearingbeforethis BoardwereaddressedattheJuly 14, 2003 statusconferencefrom which time

Village wasexcluded. On July 15, 2003,the HearingOfficer issuedaNo’tice of Hearingin this

matter,setting forth the proposedhearingschedule.Thenoticecontainsabarebonessta’tenient

merelyidentifying thehearingdate,time, andlocation (10:30am. on August14,2003,at ‘the

GaryJuniorI-ughGymnasium.) While the informationprovidedin thenoticeis unremarkable,

what is significantis the infonnationwhich thenoticefails to provide. TheNotice of Hearing

providesno information ‘regardinghearingprocedures,no information regardingtheproposed

orderof proceedings,andno direction or guidanceregardingthe time‘for public commentor

participation.Although Section107.404of the Board’sregulationsgoverningthesehearings

‘l
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requiresthat“Participantsmayoffer. commentat aspecificallydeterminedtimein the

proceeding...,”35 III. Admin. Code 107.404,theHearingNotice fails to speci’fywhenpublic

commentwill beheard.Furthermore,thenoticedoesnot addressor providefor eveninghoursto

accommodateworkingmembersof thepublic who wish to attendandparticipatein thehearing.

9. Section101.110of theBoard’sregulationsstates“The Boardencouragespublic

participationin all of its proceedings.”In keepingwith this statedgoal,in thepas’t, wherea

strongpublic interesthasbeendemonstrated,particularlyin siting appeals,theBoardhas

accommodatedpublic participationby holding proceedingsin the eveningto allow participation

by those who must work during’ business hours. Clearly, a different approach has been followed

here. In the present matter,atleastfor~’-twopublic comments hatualready been filed (both

from residentsof Garyandothers), demonstrating significant public interest in time proposed

hearing. In manyof these, conunenters specifically request evening hours to facilitate their

participation.Yet theHearingOfficer’s orderdoesnot addressor evenacknowledgethecitizens’

concerns,providesno instructionregardingpublic participation, andmakesno arrangementsfor

an after-hourscommentperiod. Apparently,it leavescitizenswith no optionbut to showup at

10:3 0 a.m.orpotentiallymissthe opportunity to participate. This approach flies in theface of

the General Assembly’s stated intent that the EnvironmentalProtectionAct “increasepublic

participationin the taskof protectingthe environment,”415 ILCS 512(a)(v), as well as the

Board’sstatedgoals andpastefforts to encouragepublicparticipationin its proceedings.

10. StatusConferences.The Village hasbeeninformedthatthePetitionerhasused

the statusconferenceas a forum to attackand impugn themotivesoftheVillage of Gary. These

attacksincludeunfoundedassertionsthat theVillage will seekto inappropriatelysupplementthe

record with newfactsnot properly beforetheBoard. In fact, quite to the conlrary, theVillage
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believes that the record in this matteris exceptionallystrongand fmlly supports the McHenry

CountyBoard’sdecisiondenyingsiting approval. The strengtho’f the recordis duein largepart

to theVillage’s participationin theproceedingbelow, including thepresentationof anumberof

ekpert witnesses. In contrast to Petitioner’s unfounded assertions regarding the Village’s

intentions,theVillage intendsto focus its efforts in this proceeding on demonstrating the

strengthofthe existingrecord.

11. The Village’s participationhasbeenlimited by theHearingOfficer’s rulings

excludingit from statusconferences,only to haveits positionsandmotives distorted by

Petitioner’smisrepresentationsin its absence.Exclusionof thepublic fi’om statusconferencesis

beingusedby Petitioner to attack the credibility of the objectors. Openingsuchproceedingsto

the public is essentialto protecting them from misuse.

12. PublicAccessto theRecord.As set forth in theVillage’s July 11 , 2003 Objection

to Plaintiffs Motion, allowingPlaintiffs removalof exhibitsandrecordsfrom theBoard Office

couldsignificantly impactpublic participationby makingportionsof the recordunavailablefor

reviewby others,particularlysinceaprior 1-learingOfficer ruling at theJuly 7, 2003 status

conference grantedrespondentMcHenry County’smotion to filed limited copiesof the record,

resultingin only asinglecopyof someexhibitsbeingfiled with theBoard. Therefore,if the

record is withdrawn, these materials will beunavailablefor reviewby the Board,theVillage or

its citizens,andothermembersofthepublic, significantly hamperingtheirability to participate

in the proceedings.Suchremovalof exhibits andrecordsfrom theBoard’sofficeswould

specifically contraveneSection7(a) of theAct whichrequiresthat” all files, records,and dataof

theBoardshallbe opento reasonablepublic inspection...”415 ILCS 5/7(a)
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PRAYERFORRELIEF

WEEREFORE,theVillage ofGaryrequeststhattheBoardreversetheHearingOfficer’s

determinationdenyingtheVillage the right to participate in or audit statusconferences,and

direct the Hearing Officer allow the Village to participatein or audit futurestatusconferencesin

thismatter. TheVillage further requeststhattheBoarddirecttheHearingOfficer to establisha

publiccommentperiodoutsideof normalbusinesshoursas partoftheproposedhearing,

preferablyin theevening,so asto facilitatepublic participationby membersof thepublic who

cannot attend during normal business hours. Finally, it is requested that the Hearing Officer be

requestedto clarify his orderregardingwithdrawalof therecord,and, to the extent such

clarification allows the recordto ‘be withdrawn,to overrulesuchorderto theextentnecessaryto

ensurethat a full setof recorddocumetttsrenuaimsavailableat time Board’soffices.

RespectfullySubmitted,

TheVillage of Gary

Dated:July28, 2003 By ____

Oneo its Attorn~1s

PercyL. Angelo
PatriciaF. Sharkey
Kevin C. Desharnais
Mayer, Brown, Rowe& Maw
190 S. LaSalleStreet
Chicago,IL 60603-3441 ‘

(312)782-0600’
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STATE OF ILLINOIS )
) SS:

COUJ’TTY OF COOK )

AFFIDAVIT OF PERCY L. ANGELO

PercyL. Angelo, being duly swoim on oath, deposes andstates:

I. I am an attorney representing the Village of Garyin Illinois Pollution Control

Board matter PCB03-221. I previously represented the Village of Gary in the underlying
Pollution ControlFacility Sitinghearingsheldby the McHemu-yCountyBoard.

2. On July 7, 2003 I contactedBradleyHalloran,theI-Iearimg Office in this matter,
to request that the Village of Gary be permitted to listen to status conferences scheduled in this
matter. I offered to come to the Boardoffices to listen to those status conferencesif that would
facilitate matters.

3. Mr. Halloran refused to allow the Village of Gary to listen to ‘the status.
conferences and told me that suchauditingwasinappropriate,asprivate matters and attorney-
client privileged matters could be discussed. I ‘questionedhowanattorney-clientprivileged
matter could be discussed between opposing parties before thehearingOfficer, andstatedthatthe
mattersdiscussedshouldbe publicly available.

4. Mr. Halloransaidit washis decisionthettheVillage Of Gary could not listen to
status conferences, and if the Village wanted,it couldappealits decisionto the Board.

FurtherAffiant SayethNaught.

PercyL. ‘Angelo
Dated:

Subscribedandswornto
beforemethis
of July, 2003.

c~~

Notary Public

~ICIAL SEAL”
DonnaM. Draper ~

NotaryPublic, Stateof Illirrois
My Conirrtssio~Exp. 03/25/2006 ‘
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Countyo-f Cook )
SS.

Stateof illinois )

~F~AVIT OF FAT~CIAF. S~~EY

I, PatriciaF. Sharkey, an attorney licensedto practice law in Illinois andunder
oath,stateas follows:

1. I am an attorneyrepresentingtheVillage of Garyin Illinois Pollution ControlBoard
matterPCB 03-221.I previouslyrepresentedthe Village of Garyin theunderlyingPollution

Control Facility Siting hearings held by theMcHenryCountyBoard.

2. Onbehalfof my client, theVillage of Cary, Iliad atelephoneconversationwith Mr.
BradleyHalloran,theas~ignedHearingOfficer in PCB 03-221, on July 1, 2003. In that
telephonecomversation,I requestedthattheVillage ofGarybe allowedto participatein the
telephonicstatusconferencescheduledfor July 7, 2003. Mr. Hallorandeniedthat requeststating
that only personsrepresentingpartiesin theappealareallowedto participatein rtatus
conferences ,in Pollution Control Facility Siting appeal cases. I-Ic furtherstatedthattelephonic
status calls are not opento membersof thepublic.

—~--—3-~—-———-B-ased-on-th.e4~earing‘Officer’s ruling, both I andmy co-counselrepresentingtime Village
of Garyhavebeenexcludedfrom telephonicstatusconferencesin whichtheprocedures‘for the
handlingof the Board recordandthedate,time,placeandorderoftheBoardhearingsin PCB
03-221havebeendiscussedanddecided.

3. OnJuly 11, 2003, I filed an originaland ninecopiesoftheVillage of Cary’sObjectionto
thePetitioner’sMotion to WithdrawExhibits andRecordsfrom the BoardOfficeswith the
Pollution Control Boar’d. TheVillage’s Objectionwasbasedin largepart on thefact that the
Countyfiled with theBoardonly onecopyoftwenty tivo over-sizedexhibits.

4. On or aboutJuly 1 7, 2003,I readtheBoard’sClerk’s Office On-Line (“COOL”) web
postingsfor PGB 03-221,andlearnedfrom the descriptionoftheHearingOfficer’s July 15,
2003 Order posted on the web page that Petitioner’sMotion to WithdrawExhibits andRecords
from theBoard’sOffice hadbeengranted.As the order itself wasnot postedon theweb, I
called the Clerk’s office to verify this andto obtain a copy and learnthe substanceoftheruling. I
requestedthat the I-IearingOfficer’s order be faxedto me. I wastold thatunderBoardpolicy the
Clerk’s Office could not fax it to me. I thenrequestedthat theClerkposttheorderon the web
page,‘as areordersof theBoard itselfand everyotherfiling in Boardcases.The Clerk’s staff
agreedto reviewthis requestwith Boardcounsel,andthereaftercalledmeb,ackandstatedthat
the Board,’asapolicy, did not postHearingOfficer’s ordersandwould not do soin this case
evenin light of thesignificantpublic interestalreadyexpressed.Finally, I wastold that the
Clerk’s staff hadbeeninstructed,underBoardpolicy, thattheVillage of Garywould be charged
25 centsper pagefor copiesof HearingOfficer orders.
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5. Subsequently,I did receiveacopy oftheHearingOfficer’s July 15, 2003 order which, on
thesubjectofthePetitioner’smotionto withdrawtherecord,states
“On July 9, 2003,petitionersfiled amotionto withdrawexhibits andrecords.On July 15, 2003,

thepetitionersmadean oralmotionthat themotionfiled July9, 2003,bewithdrawn.Petitioners’
motion is granted.”

This Orderleavesunclearwhichmotionhadbeengranted,theJuly 9, 2003motion to
removethe recordor the July 15, 2003 oral motionwithdrawingtheprior motion.BecauseI and
my co-counselrepresentingthe Village wereexcludedfrom the StatusConferenceandthus were
unableto hearthediscussionof thesemotionsor theHearingOfficer’s ruling, I haveno
backgroundinformationwith whichto clarify this ruling andadviseour client.

6. On Monday,July 21,2003I checkedtheBoard’swebpageandfound thedescriptionof
the1-learingOfficer’s July 15, 2003 orderhadbeenchanged.It nowreads:“..~granted
petitioners’oral motion to withdrawtheirJuly 9, 2003motionto withdrawexhibitsand
records;....“

7. Basedon the aboveseriesof eventsandwhat I havebeentold is Boardpolicy, I andmy
co-counselandour client, theVillage of Gary,remainuncertainas to :1) thecontentof time
HearingOfficer’s July 15, 2003 ruling on theremovalof therecord;2) whentherewill bean
opportunityfor public commentattheAugust 14,2003 bearing;3) whetherthehearingwill
include evem~ing hours; and 4) whetherthePetitioneror Respondentwill bepresentingwitnesses
or new evidence.As a result,I andmy cot-counselhavebeenhamperedin our ability to prepare
for theAugust14, 2003 hearing.

FurtherA’ffiant SayethNOt.

Signedandswornbeforeme
this~K~.ay’ of July, 2003.

~y~b lie

~IC~AL”
DonnaM. Draper

Notary Public State of Illinois
My Commission Exp. 03/25/2006

Sharkey
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CERTIFICATE OF SERVICE

PercyL. Angelo,an attorney, hereby certifies that a copy of the foregoing Noticeof
Filing andVillage of Gary’sAppealof HearingOfficer DeterminationandRequestfor Board
Directionwasservedon thepersonslistedbelowby UPSNext DayDeliveryon this 28thdayof
July,2003:

David W. McArdle
Zukowski, Rogers, Flood & McArdle
50 Virginia Street
CrystalLake,IL 60014

CharlesF. Heisten
HinshawandCulbertson
100 ParkA’yenue,P.O. Box 1389
Rockford,IL 61105-1389

Percy L. Angelo, Esq.
PatriciaF. Sharkey,Esq.
Kevin C. Desharnais,Esq.
Mayer,Brown, Rowe& Maw LLP
190 SouthLaSalleStreet
Chicago,Illinois 60603
312-782-0600

Percy .~. Angelo
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COPY
BEFORE THE

ILLINOIS POLLUTION CONTROL BOARD

LOWE TRANSFER,INC. and , )
MARSHALL LOWE, )

)
Co-Petitioners, )

)
V. ) PCB No. 03-221

) (Pollution ControlBoard
COUNTYBOARD OF MCFIENRY ) Siting Appeal)
COUNTY,ILLINOIS, ‘ )‘

)
Respondent. )

NOTiCE OFFILING

TO: SeeAttachedCertifi~ateof Service

Pleasetakenoticethat on July 28, 2003, wefiled with theIllinois Pollution Control
Boardan original and’n,inecopiesof thisNotice of Filing andVillage ofGaiy’s Appealof
HearingOfficer DeterminationsandRequestfor BoardDirection, copiesof which areattached
andherebyserveduponyou.

Dated: July28, 2003 VILLAGE OF GARY

By: One~ts ttorneys~

PercyL. Angelo,Esq.
PatriciaF. Sharkey,Esq.
Kevin C. Deshaniais,Esq. ‘

MAYER, BROWN, ROWE & MAW’LLP
190 S.LaSalleStreet
Chicago,Illinois 60603
(312)782-0600

THIS DOCUMENT HAS BEEN P1UNTED ON ~CYCLED PAPER
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

LOWE TRANSFER,’I’NC. and )
MARSHALL LOWE. ‘ ‘ )

)
Co-Petitioners, )

) PCB 03-221
VS. ) (Pollution ControlBoard

) Siting Appeal)
COUNTY BOARD OF MCHENRY )
COUNTY, ILLINOIS, )

)
Respondent. )

VILLAGE OF CARY’S RESPONSETO
PETITIONERS’MOTION IN LIMINE

The Village of Gary (“Village”) is a public body representing its interests andthoseo’f its

citizensin this proceeding.The proposedTransferStationsite is locateddirectly adjacentto the

Village of Gary andin closeproximity to the homesof manyGaryresidents.On behalfof the

residentsof theVillage of Gary,andby andthroughthe lawyersemployedby the Village to

representits citizensin this proceeding,theVillage herebyprovidesits responseto the

Petitioners’Motion in Lirnine.

1. Given the unprecedentedrelief requestedby this motionand thepotentialthat a

ruling on this motion could limit the recordin this casein contraventionof law, this motion

shou]d be decided by theBoard ratherthanthe HearingOfficer.

2. Petitioner’smotion is aself-servingattemptto limit public participation in this

proceedingto Petitioner’sadvanrigein contraventionof the EnvironmentalProtectionAct and

the Board’s rulai which encouragepublic participation in all Board proceedings.The General

Assembly’sstatedintent underthe En~’ironmentalProtectionAct is to “increasepUblic

participation in the taskof protectingthe environment,”415 ILCS 5/2(a)(v). Section.1 01.11C) ot

THIS DOCUMEbrr i-lAS BEEN PRINTED ON RECYCLED PAPER DUiIBIT C
-l - to J~&tionto Strike
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the Board’sregulationsstates“The Boardencouragespublic participationin all of its

proceedings.”35111.Admin. Code 101.110) In the face of this statutoryand regulatory

mandateencouragingpubiic participation,ar well as theBoard’sownorder i.n this caseand

scoresof othersiting cases,Petitionerpointsto no statutes,regulationsor caselaw which give

him aright to this unprecedentedexclusionand/or time limitations on oral statementsby the

public.

3. In addition mo offering no legal support for this unprecedented request, Petitioner

offers no evidence suggesting there is a need to handlethis hearinganydifferently thananyof

thescoresof othersiting hearingsthe Boardhasheldunder Section40.1. Thereis no factual

basis for believingthatthe citizensattendingthis bearingwill commenton mattersoutsidethe

record. ‘On the contrary, therecordin this casedemonstratesthat thecitizensin largepart made

the recordbefore the CountyBoard — including the testimonyin therecordof numeroushighly

pertinentexpertwitnessespresentedby theVillage andothercitizens. Citizenswho actively

participatedin the County Boardproceedinghaveno needor reasonto go outsidethe recordin

this caseto find supportfor the CountyBoard’sdecision; Thesecitizensarewell versedin the

record and have everyright to highlight for the Board the portions of therecord that supportthe

County’sdecision— as surelythe Petitionerhasa right to highlight anyportionsof therecordhe

believesthe Board should focus on.

4, While portrayingthis motion as based on a concern that theBoard will be

confusedin theapplicationof the manifestweightstandardif citizensare allowedto snakeora.l

commentsor speaktoo long, thePetitioner’smotion requestsrelief that goesfar beyond

admontshing citizens (and.anyoneelse)to limit their commentsto the existIngrecord. Rather,

Petitionerrequeststhat the Boardexcludeoral commentsby the public aJtoge/J~er— in a blanket

Ti Its DOCUMENT HAS BEEN PRiNTEDON REC’~CLEDPArER
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ruling. Petitioner also attempts to limit even the readingof writt~nstatementsto five minutes—

on theassumptionthat a hundredcitizenswill want to comment. But there is no evidence that a

hundred of citizens will want to makeoral statementsatt.his hearing. Furthermore, given the fact

that. the record below is voluminous, limiting comment on it to five minutes would be coUnter

productive. To do so will lorcemembersofthepublic to makeonly generalcomments,rather

than providespecificcommentstied to therecord. TheVillage of Garyintendsto provide

focused,record-orientedcommentswhichwill necessarilytakemorethanfive minutes. These

detailed comments mayallow others to shorten their comments. But to arbitrarily limit the

Village’s or any other citizen’s comments to five minutes could jeopardize th~ record in this

proc~edrng1

5. As aplethoraofBoard siting opinions demonstrate, manifest weight of the

evidence is a standard of review regularly applied by the Board. The Board has been conducting

hearings under this standardsinceSection40.1 was enacted. Contrary to Petitioner’s apparent

assumption,theBoard is perfectly capableof assigningappropriateweightto inf’bnnation in the

record and information presented at hearing. It need not be shielded from public comment in

orderto do its job.

6. Petitionerpoints to afew cases,andonly one recentcase,in which the Appellate

Court over turnedtheBoard’sdecisionin a siting case as against the manifest weight. But none

of theseAppellateCourt reversalswerebasedon a finding that the ‘Board gaveimproperweight

to apublic commentmadein a Section40.1 hearing.The fact that the AppellateGourthas

disagreedwith theBoard in a hand~lof caseson whereto drawthe line using themanifest

weight standarddoesnot supporttheconclusionthat the Boardmuststop acceptingpublic

commentat its hearings. Furthermore,should thePetitionerbelievethata public comment is

THIS DOCUMENT I-LAS BEEN PRINTEDON RECYCLED PAPER
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outsidethe record,he hasevery opportunityto point that out to theBoard in his brief, Thereis

simply no supportfor the propositionthattheBoardcannotappropriatelyapply thestandardor

I-C\’iCW or that allowingpublic commentwill somehowtaint the record.

7. TheBoard encouragespublic participationin its proceedings,and hasalways

allowedpublic commentathearingson siting appeals.Typically, melnbersof the public are

givensignificant leeway in presentingtheir com.rncents.In ourreviewof Boardsiting cases,we

foundno casein which the Boardentereda blanketorderexcludingpubliccommentin Board

siting appealhearings— and Petitionerhaspointedto none. We also foundno casein whichthe

Boardlimited public commentto the“fundamentalfairness”issue— andagainPetitionerhas

pointedto none. Finally, contrary to Petitioner’sassertion,the Board’staking of public

commenton whethertherecord supports.thelocal siting body’sdecisionhasnever been

construedas reversibleerror — andPetitionerhaspointed to no casein which it has.

8. In fact, thereis very goodreasontheHearingOfficer shouldno~attemptto limit

public conrinentin the hearingprocess.Thefar greater risk of reversibleen-or is that the

Hearing Officer doesas Petitionerrequestsai~dcuts-offpublic commentin contraventionof the

statuteandregulations,or, at hearing,from thebench,withoutthebenefit of elevendaysof

County Boardhearingtranscriptsbeforehim, cuts-off valid public comment actually

highlighting therecordorproviding legal argumenton factsin therecord. This would be

reversibleerror. The record in this caseis extensiveand theVillage and individual citizensfrom

both Gary and~othcrneighboringcommunitiesparticipatedin everyday of the elevenCount.)’

Boardhearings. We submit‘that the likelihood that the HearingOfficer will mistakenlycut-off

peninenipublic commentis greaterthantherisk that theBoardwill be misled in theapplication

ofits standardof review becausea memberofthepublic straysfrom the record.

Tiiis DOCUMENT HAS BEEN PRINTEDON RECYCLED PAPER

-4-



-. - .~. ~ ~ .‘ i o nigflt/’ A~

9. Finally, theVillage fully agreesthat thestandardof reviewherei~manifest

weight andthat the Board is limited to the recordpresentedto the CountyBoard. The Village

would welcomean instructionfrom thehearingofficer athearingto both thepartiesand the

public regardingthe Board’s applicationof the standardofreviewand theneedto focuson

information containedin the record.

WHEREFORE,Petitioner’s assertions are without merit and its Motion should be denied.

RespectfullySubmitted,

The Village of Gary

bated:August4, 2003 ‘By

On O~fit~s Attoi~neys

Percy L. Angelo
PatriciaF. Sharkey

Kevin C. Deshamnais
Mayer,Brown, Rowe& Maw, LLP
190 S. LaSalleStreet ‘

Chicago,IL 60603-3441
(3 12) 782-0600

THIS DocuMENTHAS BEEN ‘PRINTED ON RECYCLED PAPER
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CERTIFICATE OF SERVICE

PatriciaF. Sharkey,an attorney,herebycertifiesthata copyof the foregoingNotice of
Filing andVillage of Gary’s.Responseto Petitioners’ Motion in Lim.ine wasservedon the
personslistedbelow by facsimile arid by depositingsamein the U.S. Mail at or before5:00p.m.
on this4th dayof August2003.

David W. McArdle
Z.ukowski,Rogers.Flood & McArdle
50 Virginia Street
Crystal Lake,IL 60014
Facsimile:815-459-9057

HearingOfficer
BradleyP. Halloman
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
Suite 11-500
1 00 WestRandolphStreet’
Chicago,IL 60601
Facsimile:312-814-3669

PatriciaF. Sharkey
Attorney for 7illage of Cary
Mayer,Brown, Rowe.& Maw LLP
1 90 SouthLaSalle Street
Chicago,Illinois 60603
312-782-0600

CharlesF. Helsten
HinshawandCulbertson
100ParkAvenue,P.Q.Box 1389
Rockford,IL 61105-1389
Facsimile:815-963-9989

~a’tricia F. Sharke)~
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v.

COUNTYBOAFDOFMCHENRY
COUNTY,ILLJNOIS,

Respondent.

BEFORETHE
ILLINOIS POLLUTION CONTROL BOARD

LOWE T~NSFER,~TC.and )
MARSHALL LOWE. . )

Co-Petitioners, )

) PGBNo.03-221

(Pollution Control Board
) SitingAppeal)

NOTICE OF FILJNQ

TO: SeeAttachedCertificateofService

Pleasetakenoticethaton August4, 2003, we filed with theIllinois Pollution Control
Boardan original and ninecopiesof this Notice of Filing and Village of Ca.ry’s Responseto
Petitioners’Motion in Limine, copiesof which are attachedandherebyserveduponyou.

Dated:August4, 2003 VILLAGE OF GARY

By:

PercyL. Angelo,Esq.
PatriciaF. Sharkey,Esq.
Kevin 0. Desharnais,Esq.
MAYER, BROWN,ROWE & MAW LLP
190 S. LaSalleStreet
Chicago,Illinois 60603
(312) 782-0600

One
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